California First Amendment Coalition

10/9/04

For release at 6 a.m. Pacific time Oct. 9, 2004

                 BERKELEY, CA.—The California First Amendment Coalition announced today it has given six Beacon Awards to individuals, newspapers, public officials and a web site for their outstanding efforts to provide the public access to critical information.

                   The awards went to:

· Denny Walsh of the Sacramento Bee for his lifetime of rooting out information that public officials did not want to see in print, from sweetheart deals that enriched politicians to special treatment from the federal judiciary for well-placed figures.

· A website called watchourcity.com, a new age, electronic effort to get information to residents about spending, special favors and questionable practices of the government of Huntington Park, a small California city overlooked by the main stream media.

· Santa Clara District Attorney George Kennedy for his taking the unprecedented step of opening two grand jury probes into police shootings that had enraged minority populations.

· The daily newspaper the Contra Costa Times for its long-time aggressive activities seeking government information, including a survey exposing the routine violation of the California Public Records Act by public agencies. In addition the Times has filed suit against the city of Oakland to obtain the names of city employees making more than $100,000 a year.

· San Diego council members Donna Frye and Toni Atkins who boycotted excessive closed sessions of their council and then got a temporary ordinance passed greatly improving public access to meetings.

· The daily newspaper The Oakland Tribune for its battle to expose the problems of the manufacturer of electronic voting devices widely used in California, resisting a prior restraint threat in the process.

       Peter Scheer, executive director  of CFAC, noted in announcing the awards that the number of nominations received in the Beacon recognition program was the largest by far in its nine year history. The awards will be made at a lunch at the Coalition’s annual statewide Assembly in Berkeley today (Saturday, Oct. 9) on the UC Berkeley Graduate  School of Journalism School courtyard.

      The Coalition also named the City of Oakland  to receive its annual Darkness Award for its refusal to reveal salaries of its highest paid employees, including the city manager.     The Darkness Award, previously called the Black Hole Award, is given to individuals and entities for demonstrating an extraordinary indifference, hostility or resistance to open government and free speech on matters of public concern.  The award’s name points to the contrast between it and the Beacon award given to those who hold high the light of access for the citizens of this state.

        Beacon awards are given to individuals or organizations that have done

exemplary work in informing the public in a democracy, often by fighting to keep government meetings or records open to the public and by supporting the fundamental right of the First Amendment. 

      CFAC, formed 16 years ago, is a coalition of media, public interest and public agency groups and individuals dedicated to protecting the First Amendment and the public’s right to know and its access to public agencies.  

      Here are the citations for the Beacon winners.
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Denny Walsh of The Sacramento Bee is by no means typical either in experience or outlook. He covers the federal courts in Sacramento from his office in the courthouse with access to judges, court staff, and counsel that will never be replicated. 

Born in 1935, Denny served in the Marine Corps from 1954-58. He graduated from the University of Missouri School of Journalism in 1961.  He has worked as a reporter for 43 years, first at St. Louis Globe-Democrat, then Life magazine, the New York Times and The Sacramento Bee, where he started in 1974 and is still going strong.   He has covered the federal courts since 1991.

 Denny shared a Pulitzer Prize in 1969 for reporting on labor racketeering and has received many other journalism awards. He shared an office with Sy Hersh, who was featured here at the Assembly last night, when they were both working for the New York Times in Washington D.C.

Time magazine once called him the most sued reporter in America. While at Life he was sued 52 times and prevailed each time on motion for summary judgment. In connection with the Nevada Sen. Paul Laxalt stories he was sued 9 times. He prevailed in all but one case - from that case he was dismissed as an individual defendant and successfully sued for malicious prosecution.

Denny has worked tirelessly to guard against secrecy in federal court proceedings. In a typical case, he exposed the secret reduction in Mark Nathanson's sentence and fought to obtain sealed documents offered in support of that reduction. It was not easy.

Nathanson, a former Coastal Commissioner, convicted of loving money too much, had moved to reduce his own sentence, a motion that did not qualify legally because it was not made by the government. No action was taken on the motion but it was not docketed, yet it was placed in the clerk's safe, beyond public scrutiny, along with some testimonials. Two years later, however, an assistant U.S. attorney moved to reduce Nathanson's prison sentence by a year.  The motion stated it was made “in light of assistance he had provided to the government, as well as humanitarian concerns about his skin condition.”  The government did not, however, specify what assistance to the government in a criminal case Nathanson promised, as required.  No hearing was held, but suddenly a judge granted the motion.

About three years later Denny learned of the sentence reduction and requested access to documents that were not in the file or referred to in the docket. So the government naturally moved formally to seal the documents sought by The Bee.  The Ninth Circuit eventually ordered the court to provide unredacted copies of key documents to The Bee.

More recently the United States government initiated proceedings in federal court against a juvenile and an adult in connection with a cross-burning incident in northern California. Denny learned that the juvenile was being prosecuted with no public record of the charges or proceedings. Even orders sealing the proceedings were sealed from public review. Denny objected and eventually was permitted to attend–as the sole representative of the press and public–every hearing in the matter. He also obtained copies of the sealed documents, with appropriate, limited redactions. Given the sensitive nature of these proceedings and the discretion accorded the courts by the federal Juvenile Justice Act, this success speaks volumes of the high regard in which Denny is held, even by those whose conduct he unstintingly exposes to the glare of public scrutiny.

Denny has been a beacon and, on the eve of his 70th birthday, The California First Amendment Coalition recognizes him for a lifetime of work on behalf of the public. This work has been characterized by uncommon courage, intelligence, professionalism and judgment.
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Watchourcity.com.  The city of Huntington Park in southern California is not unlike hundreds of small jurisdictions in the state.  Living in the shadows of Big Cities, none of them have any TV news coverage, or radio news coverage, and few if any have newspaper coverage.

So stuff happens.  Especially, as in the case of Huntington Park, most of the 62,000 people living there are migrants from Mexico and Central America. First generation workers don’t have a lot of time to trot down to city hall for meetings and records searching.

In Huntington Park someone is trying to do something about that situation. A website called WATCHOURCITY.COM has been established to give easy access to public records, to tell what is happening in city government and to point out the greedy foibles that happen when people with power are not watched.

WATCHOURCITY.COM started in March.  It has noted that one councilman spent double his travel budget two years in a row, that the council hired a city attorney in closed session without bids, and that the council spent $50,000 help an influential business group put on a celebration but cut preschool programs.  Indeed, first the site started monitoring travel and cell-phone spending, and expanded to include campaign contributions and contracts, all posted for anyone to pull down and see.

WATCHOURCITY.COM seems to have combined the new technology with old fashioned dig-it-up reporting.  And it does so with heavy dependence on public records.

It must be hitting home.  One former council member who provided some guidance on getting public records recently received a letter from the city attorney accusing her of obtaining city records evidently by illicit conspiratorial means. The council member said her only conspiracy was with the city clerk who followed the requirements of the California Public Records Act.

There is another thing about WATCHOURCITY that is unusual.  The man behind the idea and the execution insists on remaining anonymous, and he promises anonymity to those who tip him on to malfeasance, misfeasance and nonfeasance.

“We receive a lot of whistle-blower e-mail,” he was quoted in the Los Angeles Times as saying. “Everybody fears reprisal—everybody. Anonymity is paramount.”

So even his Mother doesn’t know what he does. Oh, he’ll tell you what he is not.  He is not a journalist.  He is not a technophile. He is not a city employee. He is not a native American.

But he will describe his principles. He says: “WATCHOURCITY.COM’S goal is to foster open and transparent municipal administration operations and elections in Huntington Park which can be closely examined by all residents.  Transparency and accountability in public administration are enhanced by strong public scrutiny based on solid legal provisions for access to information.”
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George Kennedy. One of the most sacred beliefs in American jurisprudence is the secrecy of a grand jury in criminal investigations. The reasons for the secrecy and the history behind it are long and well established.

Every once in a while, though, we run into specific circumstances that call for a change in the routine rules.  But a change is usually fiercely resisted, especially by those who have a stake, indeed, a career, in firmly following the rules.

One might expect that any demand the rules of grand jury secrecy might come from door-pounders like the ACLU or radical defense attorneys.

But today we have come to honor an insider, a district attorney, who saw a greater public good, a greater public need, in selectively challenging that secrecy.

His name is George Kennedy, and our guess is that he traces his roots to Ireland.  Keep that in mind as this story unfolds.

What George Kennedy did was pull open that curtain hiding just what the grand jury did, not in one case, but in two. Both cases involved questionable police killings of immigrants, and for some in their communities the circumstances seemed so outrageous, the very confidence in the justice system was called into question. 

The first case came last year when a San Jose police officer fatally shot Cau Bich Tran, a 25-year-old mother of two, as police say the tiny woman brandished a large, Asian-style vegetable peeler. Flooded by calls from residents outraged that the woman had been 

gunned down for waving a "potato peeler," a prosecutor in Kennedy’s office asked police to display the 10-inch peeler with a 6-inch blade "so the public can see that this is a deadly weapon, not some little kitchen trinket," according to a Chronicle story.

That comment helped enflame Asian and others who complained to Kennedy that his office, biased by its close working relationship with police, had prejudged the case.

 Many wanted Kennedy to hand the case over to the state attorney general 

 to conduct the inquiry. Instead, wanting to keep it in the community, he obtained a judge’s approval for the rare in not unheard of open grand jury.  He felt that if the public saw the process, it would have confidence in it.

Then, earlier this year a state narcotics agent shot a fleeing, unarmed man in the back after mistaking him for a fugitive.  The killing outraged Latinos and others.

The incident occurred when plainclothes state narcotics and parole agents staked out a house looking for a parole violator. But then Rodolfo "Rudy" Cardenas, 43, a construction worker, drove up to visit the wanted man.

Cardenas suddenly sped off, and agents in unmarked vehicles and later on foot chased him. As Cardenas ran around a building into a parking lot, narcotics agent Michael Walker allegedly fired through a fence, hitting the man in the back. The dead man's family and ambulance records say, after the shooting paramedics were held back by police for five critical minutes as Cardenas was bleeding to death.

Kennedy applied the same logic to the first grand jury hearing, and it was open to the public.

Did Kennedy’s decisions work—did the minority communities and other have more faith in the fairness of such examinations into police conduct? That will never be known for sure.  But one could look at the results—one cop was cleared, the other indicted--and say that Kennedy’s faith in the system was justified and that was why he wanted others to see it.  It was the exhibition of a true faith in the value of access in a democracy.
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Contra Costa Times. The Contra Costa Times, led by editor John Armstrong, has long been a fighter for access to records, the courts and to all forms of public issues.  But this year it outdid itself.

First, in July it ran a comprehensive series on the response of public officials to requests for routine public records.  But this was no overnight survey. It took four months with at least four principal reporters.  Some 86 public agencies were tested, plus 36 different police departments—that’s a total of 122 places that ought to be providing the public with information.  But what it found was that those who asked for routine information were met with suspicion, with defiance, with intimidation, with delay, and with incompetence.

Now several newspapers in the state have run such surveys, and so has SPJ with CFAC and a selected number of Southern California universities.  The results were not unsimilar. But the Contra Costa Times went one step further. It convened a Forum in August, not long after the series was published, to determine why this noncompliance with the law was so widespread.  And what could be done about it.

The Times proved that this was no mere media exercise. The response by those wanting to attend the forum was so strong, the location had to be moved from the paper’s headquarters to a nearby hotel.  Even at that location, there was a standing-room only crowd, and they were loaded with anecdotes and suggestions for improving the performance of public officials.

In addition to obtaining strong reaction from the public, the survey already has resulted in one community, Benecia, taking aggressive steps to improve its response to the public seeking information and input into how their affairs are run.

The year has not run out yet, so Armstrong and company stayed on the job.  Concerned about a new trend to refuse to give salary records of public employees, it sued the city of Oakland when that domicile of Jerry Brown decided to defy its own Sunshine regulations, not to mention state law, and refuse to give out the list of employees making more than $100,00 (including the city administrator).  It is in the middle of that suit now.

While all this was happening, the Times used its aggressive public records experience to report on how some school superintendents' salaries skyrocketed while their districts faced daunting financial challenges, forcing cutbacks in programs and services.
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San Diego Coiuncil members Donna Frye and Toni Atkins.  For some skeptics in San Diego, they must have thought that that cold day in hell had finally come.

Two city council members voluntarily announced they were tired of so many closed meetings and they weren’t going to take it any more. They were especially put off by the secret dealings for a stadium arrangement for a football team called the Chargers.

The mayor was aghast.  Councilmen were aghast. The Chargers were aghast.

But that was not all. These two council members created such a stir that they forced through a set of temporary rules to control the abuse of closed sessions—rules that every city council in the state might be wise to adopt. It called for release much more material, even public discussion, in the case of litigation matters. It called for fuller agenda items on closed meetings.  It also called for a transcription of all closed meetings.

And it called for open discussion about whether a closed session was justified.  The mayor was aghast again.

And more. These two council members set up a council Right to Know committee designed to formulate permanent sunshine reform.

Finally, they succeeded in getting on the November ballot a city charter amendment that would add the language of Prop. 59, applying its principles directly to the city.
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Oakland Tribune. To the Oakland Tribune, for the work of executive editor Kevin Keane and reporter Ian Hoffman. 

.  Ian's powerful reporting about Diebold, the manufacturer of the voting machine from hell, in the face of a suit by a powerful law firm, as well as Kevin's steadfast support for publication despite a prior restraint, are great examples of disclosure journalism on a matter of profound public interest (the integrity of California's voting systems).  Here is synopsis of what transpired:

    On April 20, 2004, the Oakland Tribune began reporting on purportedly privileged and confidential documents.  The documents that the newspaper received involve international law firm Jones Day's evaluation of the legal predicaments faced by its client, Diebold, because of the effectiveness and integrity of it electronic voting machines in California and elsewhere.  But on the same day, Jones Day arrived in a Los Angeles Superior Court with six lawyers and a complaint charging conversion, unfair competition and misappropriation of trade secrets against the newspaper's parent company, MediaNews Group and Hoffman.  Jones Day demanded that the judge order the return of the documents, including the reporter's notes about the documents, and an order restricting the publication of the documents' contents that very afternoon.  

            After a three-hour hearing, the judge refused to issue a restraint on the publication of the contents of the documents, but did issue a narrow order that compelled the return of documents marked privileged to the court, under seal, except for those documents that already had been published on the Internet.

           This was a fast-moving case, requiring quick decisions. Two days later, the paper, represented by Sheppard Mullin filed a motion to strike Jones Day's complaint under California's anti-SLAPP statue. 

            Eight days after that, the Tribune filed an emergency writ in the Court of Appeal, arguing that the April 20 order was a prior restraint (because it prevented publication of all of the documents) and that it interfered with the constitutional right to gather the news 

            Jones Day never opposed the writ petition.  Instead the law firm unilaterally moved to voluntarily dismiss its case, and the trial court accommodated. 

            Thus, despite repeated efforts to dim the Oakland Tribune’s spotlight on a very troubled voting system, the paper kept the Beacon burning.  No restrictions were ultimately imposed, the paper kept the documents, and significantly the Court of Appeal expressed its disapproval of the narrow -but still unconstitutional-order entered by the trial court. 

Contact: Peter Scheer executive director, CFAC

   Phone 415-460-5060

   Cell      415-505-5024

